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WILLIAM PENN AS A LAW-GIYEE. 

BY HAMPTON L. CARSON, ATTORNEY-GENERAL OP PENNSYLVANIA. 

(An address delivered before The Historical Society of Pennsylvania.) 

My aim to-night will be to state, in a general way, the 
character of the debt which we owe to William Penn as a 
Law-giver. 

To all students of Pennsylvania history, whether slightly 
or seriously inclined to analyze our institutions and trace 
them to their true sources, the Seventeenth Century presents 
features of interest and importance unrivalled and un- 
matched by anything in our annals. It w^as during that 
century that every colony except Georgia was planted. 
From the settlement of Jamestown, Virginia, in 1606, to the 
landing of Penn at Chester, in 1682, we have a period which 
embraces all that is original and fundamental in the era of 
state building. The preceding two hundred years can be 
summed up in a sentence. We recall in a general way that 
Henry VII was on the throne of England and the feeble 
minded Charles VIII on the throne of France at the time 
when the generous Isabella of Spain made it possible for 
Columbus to discover the New World. We associate the 
name of Francis I with the days of Cartier and Champlain 
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2 William Penn as a Laic- Giver. 

in exploring the Canadian wilderness, just as we associate 
the exploits of Drake, Hawkins, Frobisher and the far nobler 
Raleigh with the great name of Elizabeth, but it is not until 
we reach the reign of James I, beginning, as it did, in 1604, 
that we enter upon a period of actual colonization. Then, 
through a term of seventy-five years, " stern men with em- 
pires in their brains pitched new states as Old World men 
pitched tents." It was a season when both Church and 
State were in ferment and later, in torment, resulting in the 
birth of our civil and religious liberty. 

I cannot stop to dwell upon the features of this extra- 
ordinary struggle, but as a necessary prelude to a statement 
of what was actually accomplished by the founder of our 
Commonwealth towards the close of the period of state 
planting, I invite you to glance briefly at what had been 
written and argued upon the subject of government. 

The discovery of the New World, following hard upon 
the invention of printing, had fired the imaginations of men 
and produced a class of philosophic visionaries. Sir Thomas 
More wrote his Utopia, but his views were shaped by the 
idealism of Plutarch in his Life of Lycurgus, as well as by a 
knowledge of Plato's Republic. Sir Francis Bacon wrote 
the New Atlantis, and Campanella, his Italian contemporary, 
composed in prison, his City of the Sun. Later James 
Harrington published his Oceana. All these, however, were 
but lofty dreams ; they did not touch the vital nerves of the 
question. The real discussion began with Richard Hooker, 
a divine, who published but a few years before the ascension 
of James I, his celebrated Laws of Ecclesiastical Polity. 
His purpose was to show that the Puritans were wrong 
where they strove to plant themselves upon Revelation and 
he sought to show by reason the necessity for a Church 
establishment. With the Church wholly in his mind, he 
hardly thought of the possible application of his argument 
to civil polity. Revelation, Hooker, had taught, is con- 
cerned only with matters of faith, but for all else that God 
had given to men. Reason is his guide. Men, equal by 
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nature, sought communion and fellowship with others to 
guard against the ^veakness and the danger of solitary life. 
This was the cause of men uniting themselves into societies ; 
societies could not exist without government, nor govern- 
ment without a distinct law of its own. Strifes and troubles 
would be endless, unless men gave a common consent that 
all should be ordered by some one w^hom they should agree 
upon, for without consent there Avas no reason that one 
man should take upon himself to be lord or judge of 
another, " so that in a word, all public rule, of what kind so- 
ever, evidently seemeth to have arisen from deliberate advise, 
consultation and composition between men, judging it con- 
venient and behoveful." These were the views of Hooker 
as to the social compact, though he confined them to a 
Church establishment. It is easy to see, however, that they 
were equally applicable to affairs of State. James I, who 
united personal pedantry to official egotism, pompously ad- 
vocated the doctrine of the Divine Eight of Kings. Even 
before his ascension to the English throne, he liad promul- 
gated the theory of an absolute royalty in his work on '' The 
True Law of Free Monarchy," and announced that "although 
a good King will form his actions according to law, yet he is 
not bound thereto, but of his own will and for example 
giving to his subjects." The notion was a wholly new one. 
An "absolute King," or an "absolute monarchy" meant 
with the Tudor statesman who had used the phrase, a sov- 
ereignty or rule complete in itself and independent of all 
foreign or Papal interference. James chose to regard the 
words as implying the monarch's " freedom from all control 
by law, irresponsibility to anything but his own royal will." 
The King's blunder, however, became a system of govern- 
ment, a doctrine which bishops preached from the pulpit and 
for which brave men laid their heads upon the block. " As 
it is Atheism and blasphemy to dispute w^hat God can do," 
said James in a speech in the Star Chamber, " so it is pre- 
sumption and a high contempt in a subject to dispute what 
a King can do. or to say that a King cannot do this or that." 
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These words startled English ears and a debate to the death 
was begun. Thomas Hobbes, the greatest philosopher and 
thinker of the day, impressed with the views of Hooker, 
strove in his Leviathan to state the Matter, Form, and Power 
of a Commonwealth, Ecclesiastical and Civil. He labored 
to define the limits of authority, and spent his mighty 
energies in the endeavor to set forth a system of political 
philosophy. Like Hooker, he founded government upon a 
social compact among men by nature equal, each of them 
gave up to the central power some part of his private right, 
in order that each might be protected by the strength of all. 
But Hobbes diverged widely from Hooker at the next stage 
of the argument. Hooker had said that if the government so 
established should fail to fulfil its purpose, those who estab- 
lished it might end and reshape it. Hobbes contended that 
the authority, when once established, became absolute. 
The grant was irrevocable. There was no power to take 
back what had once been given. Absolute government was 
the form thus established ; and this form was best. The 
State was a great body Politic, as Leviathan was a great body 
natural and could be well ruled only when all members 
were subject to the control of a single head. Li the Church 
as in the State, there should be one Directing will, and that 
the King's. It was for the King to say what doctrines are 
fit and to be taught the subject. 

Sir Eobert Filmer in his Patriarcha, or the Natural 
Power of Kings, w^ent far beyond this. He held that Hobbes 
conceded too much where he based his theory of absolute 
sovereignty upon a social compact among men equal by 
nature. There never was a time, said he, when men were 
equal. "When there were only two in the world, one of 
them was master. When children were born, Adam was 
master over them. Authority was founded by God himself 
in fatherhood. Out of fatherhood came Royalty. The 
Patriarch was King. 

Against these slavish doctrines, the opposition was hot. 
Practical statesmen like Pym and Hampden denounced them 
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in Parliament and resisted them in Court. Oliver Cromwell 
fought them in battle at Naseby and Marston Moor. The 
royal head of Charles I was severed from his body. Poets 
and Philosophers wrote and reasoned against them. In this 
last class there were three men whose names can never die, 
the friends of Penn, w^hose views shaped and controlled his 
own, whose labors, far less successful than his, had a decided 
influence in framing his government. The oldest of them 
was, next to Shakespeare, the greatest of English Poets ; the 
second, a seasoned man of sixty, died on the scaffold, 
a martyr for the cause; the third, a man but httle older than 
Penn, and his companion at Oxford, proved himself to be 
the most renowned of English Metaphysicians — an incom- 
parable trinity of intellect, inspiration and courage. The 
first was the author of the Areopagitica, or an Essay upon 
the Liberty of Unlicensed Printing ; the second was the author 
of Discourses upon Government ; the third was the author ot 
Two Treatises of Government, in the first of which " The 
False Principles and Foundation of Sir Robert Filnier and 
his followers are detected and overthrow^n ; " in the latter 
of which is an Essay concerning the True, Original Estate, 
and end of Civil Government. Consider these men — ^the 
friends of Penn — John Milton, Algernon Sydney and John 
Locke. 

John Milton had said : 

"Lords and Commons of England, consider what nation 
it is whereof ye are, and whereof ye are the governours. 
A nation not slow and dull, but of a quick, ingenious and 
piercing spirit, acute to invent, suttle and sinewy to dis- 
course, not beneath the reach of any point the highest 

that human capacity can soar to 

Behold now, this vast city ; a city of refuge, the 
mansion house of liberty, encompassed and surrounded 
with his protection ; the shop of warre hath not there more 
anvils and hammers waking, to fashion out the plates and 
instruments of armed justice in defence of beleagured truth, 
than there be pens and heads there, sitting by their studious 
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lamps, musing, searching, revolving new notions and ideas, 
wherewith to present, as with their homage and their fealty, 
the approaching reformation ; others as fast reading, trying 
all things, assenting to the force of reason and convincement. 
What could a man require more from a nation so pliant and 
so prone to seek after knowledge ? What wants there to such 
a towardly and pregnant soile, but wise and faithful 
labourers, to make a knowing people, a nation of prophets, 
of sages and of worthies ? '' . . . 

Of Algernon Sydney, Bishop Burnett has written : 

" That he was a man of most extraordinary courage ; 
a steady man, even to obstinacy ; sincere, but of rough and 
boisterous temper that could not bear contradiction. . . . 
He was stiif to all Republican principles, and such an enemy 
to everything that looked a monarchy, that he set himself in 
high opposition against Cromwell, when he was made 
Protector. He had studied the history of government in all 
its branches, beyond any man I ever knew." 

Of John Locke, it is sufficient to say of the author of the 
work '' On the Human Understanding " that his argument 
in favor of Civil Liberty has been the corner stone on which 
our institutions and free institutions everywhere are based. 

It is interesting to secure the physical evidence of the 
intellectual sympathy and communion of such men, and lam 
happy to be able to cite in this connection a most notable 
confirmation of what I have asserted. In the Archives of 
The Historical Society of Pennsylvania, there is preserved as 
its most precious and holy relic the original manuscript 
in the handwriting of WilHam Penn, of his frame work 
of government for Pennsylvania. On several of the 
pages are interlineations and notes in the handwritings 
of Algernon Sydney and John Locke. I have ventured 
to suggest to Edwin A. Abbey, the world-renowned 
artist, himself a son of Pennsylvania, who is now engaged in 
painting the historic pictures which are to adorn the rotunda 
of the new Capitol Building at Harrisburg, as a subject 
worthy of his brush, the Genesis of the Government of Penn- 
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sylvania, in which he can properly group William Penn, 
Algernon Sydney and John Locke about a table, engaged 
in the study of Penn's draft of government, with the spirit 
of John Milton hovering above them. 

I have now traced in a crude way the intellectual and 
moral influences which controlled the mind of Penn. Let 
me now turn to a most extraordinary event in his career 
which left its indelible mark upon his character, and which, 
as an active agent in producing a result, contributed to the 
practical realization of a great constitutional right, as it has 
now become, and a marked feature of our institutions long 
befoi'e any such right was established in England. 

In the year 1670, in the month of April, Parliament 
renewed what was termed the Conventicle Act, which 
declared it to be seditious and unlawful for more than five 
persons, exclusive of the family, to meet together for reli- 
gious worship according to any other than the national 
ritual, and every person above the age of sixteen, attendiiig 
meetings of the character described, was liable for the first 
oftense to be fined five pounds or imprisoned during three 
months; for the second offense to be fined ten pounds or 
imprisoned six months, and for the third offense to be fined 
one hundred pounds or transported beyond the seas for 
seven years, and for every feature of aggravation an addi- 
tional one hundred pounds was inflicted. 

William Penn soon became the victim of this enactment. 
At the time he was but twenty-five years of age, and on the 
14th of August, 1670, went to a Quaker meeting house in 
Gracechurch Street, London, in company with William 
Mead, an old soldier of the Commonwealth and draper in 
the city of London. They found the meeting-house closed 
and the doors guarded by a company of soldiers. Unable 
to enter the building, they stood about until a considerable 
crowd gathered, when Penn removed his hat and began to 
address them. Seeing this movement, constables came for- 
ward and arrested him, together with Mead. Penn de- 
manded to be shown their authority for this act and the 
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officers at once produced a warrant prepared beforehand 
and signed by the Lord Mayor, Sir Samuel Starling. The 
whole of this drama had been previously arranged by the 
civic powers, and Penn and Mead were instantly taken 
from the place of meeting to undergo examination. They 
were committed to the Black Dog, a wretched sponging 
house in Newgate Market, to await their trial at the Old 
Bailey. 

On the 1st of September, 1670, the two prisoners were 
placed in the dock to answer the charges brought against 
them. I know of no more splendid instance in the volumes 
of English state trials of courage, determination, address 
and ample knowledge of the law on the part of any prisoner 
defending himself against the power of the Crown, entirely 
unaided by counsel, because in those days English law in its 
wisdom, while extending to every prisoner indicted for a 
misdemeanor the right to defend by counsel, denied such 
right to those charged with felonies. It is an instance, not 
simply of a Quaker pleading for the rights of conscience, 
but it is that of an Englishman contending for the ancient 
and imprescriptible rights of his race. It constitutes a 
scene which ought to be painted upon the panels of the 
Capitol so that men of future ages may know what a debt 
they owe to the founder of this Commonwealth in establish- 
ing the rights of jurors to reach a verdict without dictation 
or coercion from the bench. It transcends in general 
importance, as well as in its special significance, viewed 
from the standpoint of our State history, the trials of Sir 
Walter Raleigh, of Alderman Cornish or of the Earl of 
Stafford. It moulded our own local institutions and gave 
them a definite form in Xh^ direction of securing to prisoners 
the right to be heard by counsel more than 120 years in 
advance of the securing of the same right to prisoners in 
England, for it had such an effect upon the mind of young 
Penn that when, fifteen years later, at the age of forty, he sat 
down to frame a government for his new province, he made 
it part of his original framework that prisoners should have 
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the right to be heard either in person or by counsel, a right 
which was not fully secured in England until after the year 
1836. 

At Penn's trial there were ten justices upon the bench, 
the Lord Mayor of London, five aldermen, the Recorder ot 
London and three Sheriffs, all of whom acted as judicial 
officers. The foreman of the jury was one Edward Bushel, 
whose name should be held in everlasting remembrance, as 
I shall remind you before the close of this description. The 
indictment charged that Penn and Mead addressed an 
unlawful and tumultuous assembly and that they had con- 
spired together to speak and preach in contempt of the 
King and his law to the great disturbance of the peace and 
to the terror and disturbance of the King's subjects, and 
that they had done this while fully armed. The offense 
was charged to have taken place on the 15th of August, 
when, in point of fact, it took place on the 14th. This 
difference in date occasioned the Crown no embarrassment. 
Not the slightest proof was offered that Penn or Meade 
were in arms or that anybody bore arms. Not the slightest 
evidence of conspiracy in support of the charge was given, 
and the only scintilla of evidence that Mead was abetting 
Penn consisted of the fact that Mead wished to get near 
Penn, but was prevented from doing so because of the 
crowd. 

In order to give you an idea of the spirit and remarkable 
intellectual self-possession with which this young Quaker 
lad met, single-handed, the array of prosecutors — ^because 
the Judges themselves forgot the maxim of the law that 
Judges should be counsel for the prisoner, and turned in to 
bully and browbeat the prisoner — I shall make several ex- 
tended extracts from the trial itself, as reported in the State 
trials. The Clerk of the Court, after arraigning the pris- 
oners, called upon Penn to state whether he was guilty as 
he stood indicted in manner and form or not guilty. 
Penn's reply was as follows : 

"It is impossible that I should be able to remember the 
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indictment verbatim, and I therefore desire a copy of it as is 
customary on like occasions. 

" The Recorder. You must first plead to the indictment 
before you can have a copy of it. 

'^ Peiin. I am unacquainted with the formality of the 
law, and therefore before I shall answer I request two things 
of the court. First that no advantage be taken against me, 
nor I be deprived of any benefit which I might otherwise 
have received. Secondly, that you will promise me a fair 
hearing and liberty of making my defense. 

" TJie Court No advantage shall be taken against you 
and you shall have liberty, you shall be heard. 

" Penn, Then I plead not guilty in matter and form.'' 

The trial lasted for five hours on the first day. The 
prisoners were then sent back to their filthy dungeons in 
Newgate, where they were kept for two days and were again 
brought into court on the morning of the third day. They 
approached the courtroom with their hats on, but their hats 
were violently removed by an oflicer stationed at the door. 
This being seen by the Lord Mayor, he shouted out to the 
officer : 

" Sirrah, who bade you take oft' their hats ? Put them on 
again." 

The prisoners were then brought to the bar with their 
heads covered, and this dialogue ensued : 

^'Recorder. Do you know where you are ? 

" Penn. Yes. 

" Recorder. Do you know this is the King's Court ? 

" Pemi. I know it to be a court, and I suppose it to be the 
King's Court. 

" Recorder. Do you know there is respect due to the Court. 

^^ Pe7in. Yes. 

" Recorder. Why do you not pay it, then ? 

" Penn. I do. 

" Recorder. Why do you not put off* your hat, then ? 

''Penn. Because I do not believe that to be any respect. 

" Recorder. Well, the Court sets forty marks apiece on 
your heads as a fine for contempt of the Court. 
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*' Pm7i. I desire it may be observed that we came into 
court with our hats oft' — ^that is, taken oft^ — and if they have 
been put on since, as they have been, it was by order of 
the Bench, and therefore not we but the Bench should be 
fined." 

This was the first indication of his spirit. 

The jury then being sworn and some evidence being given 
by an eye-witness that there were about three or four hun- 
dred people present in the streets, the witness Avas asked 
whether he heard what Penn said, and the answer was that 
there was such a great noise that he could not tell what he 
said ; that he supposed Penn was speaking because he saw 
him make a motion with his hands and heard some noise 
but could not understand what was said. Penn then boldly 
broke in and said : 

" I confess that I preached in worship of God, but I broke 
no law. 

"Sheriff. You are not here for worshipping God ; you are 
here for breaking the laws. 

''Penn. I afiirm I have broken no law, nor am I guilty of 
the indictment that is laid to my charge. I desire, in order 
to have a clear understanding of this procedure, that you 
inform me by what law it is you prosecute me, and on what 
law you ground your indictment. 

''Recorder. Upon the common law. 

"Penn. Where is that common law ? 

"Recorder. You must not think that I am able to sum up 
so many years and ever so many adjudged cases which we 
call common law to satisfy your curiosity. 

"Penn. This answer is very short of my question. If it be 
common law it ought not to be so hard to produce. 

"Recorder. Sir, will you plead to your indictment? 

"Penn. Shall I plead to an indictment that has no found- 
ation in law ? If it contain that law you say I have broken, 
why should you decline to produce it, since it will be im- 
possible for the jury to determine, or agree to bring in their 
verdict, who have not the law produced by which they 
should measure the truth of the indictment. 
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'^ Recorder, You are a saucy fellow. Speak to the indict- 
ment. 

''Penn. I say it is my place to speak to matter of law. I 
am arraigned a prisoner. My liberty, which is next to life 
itself, is now concerned. You are many against me ; and it 
is hard if I must not make the best of my case. I say again, 
unless you show me and the jury the law you ground your 
indictment upon, I shall take it for granted your proceedings 
are merely arbitrary." 

Hereupon the whole bench set at the prisoner and by noise 
and vehemence tried to bear him down. 

^'The Recorder. The question is — ^whether you are guilty 
of this indictment. 

''Penn. The question is not whether I am guilty of this 
indictment, but whether this indictment be legal. It is too 
general and imperfect an answer to say it is common law 
unless we know both where and what it is, for where there 
is no law there is no transgression, and that law which is 
not in being, so far from being common law, is no law 
at all. 

^'Recorder. You are an impertinent fellow. Will you 
teach the court what law is ? It is lex non seripta. That 
which many have studied thirty or forty years to know will 
you have me tell you in a moment ? 

*''Penn, Certainly. If the common law be so hard to be 
understood, it is far from being very common, but if Lord 
Coke in his Institutes be of any weight, he tells us that 
common law is common right, and common right is the 
great charter privileges confirmed by 9 Henry III, Chapter 
29, by 25 Edward I, Chapter I, and by 2 Edward HI, 
Chapter 8. 

(It must be borne in mind that Penn had read law after 
the age of twenty at Lincoln's Inn.) 

''Recorder. Sir, you are a troublesome fellow, and it is not 
for the honor of the Court to allow you to go on. 

''Penn. I have asked but one question and you have not 
answered me, though the rights and privileges of every 
Englishman are concerned in it. 
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'^Eecorder. If I should sufter you to ask questions until to- 
morrow morning you would be never the wiser. 

''Perm. That would be because of the fault of the answers. 

"Recorder. Sir, we must not stand to hear you talk all 
night. 

"Penn. I desire no affront to the court, but I plainly tell 
you that if you deny me the oyer of that law which you 
affirm I have broken, you at once deny me an acknowledged 
right and evince to the whole world your resolution to 
sacrifice the privileges of Englishmen to your arbitrary 
designs. 

" Recorder. Take him away. My Lord Mayor, if you do 
not take some course with this pestilent fellow to stop his 
mouth, we shall not be able to do anything to-night. 

" Lord Mayor. Take him away. Take him away. Put 
him into the bale dock." 

The bale dock was a dark hole below the level of the 
court house floor, in the rear of the room, and while Penn 
was being hustled toward it he exclaimed to his jury as he 
passed the jury box : 

" Must I be taken away because I plead for the funda- 
mental laws of England ? I leave this on your consciences, 
who are my sole judges, that if these ancient fundamental 
laws, which relate to liberty and property, and are not 
limited to particular persuasions in matters of religion, must 
not be indispensably maintained, who can say that he has a 
right to the coat upon his back ? If not, our liberties are 
open to be invaded, our wives ravished, our children en- 
slaved, our families ruined, our estates led away in triumph.'' 

This left Mead alone at the bar, while Penn remained an 
attentive listener in the rear of the room, but out of sight of 
everything that was occurring. The Recorder then wheeled 
sharply upon Mead, the old Captain of Cromwell, and put 
this question : 

" What say you, Mr. Mead, were you there ? 

" Mead. It is a maxim of English law that no man is 
bound to accuse himself. Why dost thou ofter to ensnare 
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me with such a question ? Is this like unto a Judge that 
ought to be counsel for the prisoner at the bar ? 

" Recorder, Hold your tongue, sirrah. I did not go about 
to ensnare you." 

The old soldier, with his hands filled with notes supplied 
to him by Penn, then turned from the bench to the jury 
box and asked the jurors to interrogate the court as to what 
constituted a riot and an unlawful assembly. The Lord 
Mayor exclaimed : 

" You deserve to have your tongue cut out. 

" Mead, Thou didst promise me I should have liberty to 
be heard. May I not have the privilege of all Englishmen ? 

" Recorder, I look upon you to be an enemy to the laws ot 
England, which ought to be preserved and kept, and you are 
not worthy of the privilege that others have." 

Thereupon the Court ordered Mead to be removed to the 
bale dock, and in the absence of both the prisoners the 
Court proceeded to charge the jury as follows : 

''You, Gentlemen of the Jury, have heard what the in- 
dictment is. It is for preaching to the people and drawing 
a tumultuous company after them and Mr. Penn was 
speaking. If they should not be disturbed you will see they 
will go on. There are three or four witnesses that proved 
this; that Mr. Penn did preach and that Mr. Mead did 
allow it. After this, you have heard from substantial wit- 
nesses what is said against them. 

'' Perm, (shouting from the dock at the top of his voice) 
I appeal to the jury, who are my judges, and to this great 
assembly, whether the proceedings of the court are not 
most arbitrary and void of law in offering to give the jury 
their charge in the absence of the prisoners. I say it is 
directly opposed and destructive to the right of every 
English prisoner, as declared by Coke in 2*"^ Institute, 29, 
on the chapter of Magna Charta. 

Recorder, (with biting sarcasm) Why, you are present. 
You do hear, do you ? 

<' Penn. No thanks to the court that put me into this bale 
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dock. You, gentlemen of the jury, take notice that I have 
not been heard. You cannot legally depart this court be- 
fore I have been fully heard. I have at least ten or twelve 
material points to offer in order to invalidate the indictment. 

" Heeorder. Pull that fellow down ; pull him down. Take 
him to Newgate. To hear him talk doth not become the 
honor of the court."" 

So the prisoners were taken out of the bale dock and car- 
ried off to the hole in IS'ewgate, the nastiest place in the 
most loathesome jail in England, a den which Penn describes 
as so noisesome that the Lord Mayor would not think it was 
fit for his pigs to lie in. The Recorder then commanded 
the jury to agree in their verdict, and they retired and the 
court remained sitting. After an hour and a half had passed 
the jury walked into court and said they could not agree 
upon a verdict. The rage of the bench broke forth, and 
directed itself upon Edward Bushel, the foreman. 

" Recorder, (addressing the Foreman) You, sir, are the 
cause of this disturbance. I shall set a mark on you." 

Sir John Robinson, one of the Aldermen, then exclaimed : 

" I know you. You thrust yourself on this jury. I tell 
you you deserve to be indicted more than any man that has 
been indicted this day. 

*< Lord Mayor. Sirrah, you are an impertinent fellow. I 
will put a mark on you." 

The jury then retired, and after an absence of four hours, 
they were sent for, and Penn and Mead being sent for, 
silence was commanded. 

" The Clerk. Are you agreed on your verdict ? 

" Foreman. Yes. 

" Clerk. How say you ? Is William Penn guilty of the 
matter whereof he stands indicted, in manner and in form, 
or not guilty ? 

u Foreman. Guilty of speaking in Gracechurch street. 

" Court. Is that all ? 

" Foreman. That is all. 

'^ Recorder. You may as well say nothing. 

'* Lord Mayor. Was it not an unlawful assembly ?" 
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The foreman explained that on that point the jury had 
not agreed. The court then undertook to converse with 
each juryman separately, so as to influence them in detail. 
Some of them, being weak-kneed, expressed themselves in 
favor of the views of the bench, but Bushel, the foreman, 
John Hammond, and three others declared that they would 
not admit any such term as unlawful assembly into the ver- 
dict. The Lord Mayor then said, — 

" The law of England will not allow you to depart until 
you have given in your verdict. 

" Foreman. We have given in our verdict. We can give 
no other. 

" Recorder. You have not given in your verdict. You 
had as good say nothing as what you have said. Therefore 
go and consider it once more.*' 

The jury again retired, requesting pen, ink and paper. 
After another hour and a half they returned with a written 
verdict that Penn was guilty of speaking to an assembly in 
Gracechurch Street, and acquitting William Mead. This 
was signed by all twelve. The Lord Mayor then broke out 
into a fearful passion, shouting at the jury : 

" Will you be led by such a silly fellow as Bushel — an 
impudent, canting knave? I warrant you, you shall not 
come upon juries again in a hurry.'' 

The Recorder said, — 

" You shall not be dismissed until you bring in a verdict 
which the court will accept. You shall be locked up with- 
out meat, drink, fire or tobacco. We will have a verdict 
by the help of God, or you shall starve to death for it. 

" Penn. My jury, who are my judges, ought not to be thus 
menaced or threatened. Their verdict should be free — not 
forced. 

^'Recorder. Stop that fellow's mouth, or put him outof court. 

''Lord Mayor y to the Jury: You have heard that he 
preached, that he gathered a company of tumultuous people, 
and they not only disobeyed the martial law but the civil 
law also. 
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" Pemi. That is a mistake. We did not make any 
tumult. The jury cannot be so ignorant as to think we met 
there to disturb the peace. It is well known that the 
Quakers are a peaceable people, never offering violence to 
any man, but we were kept out of our own meeting-house 
by force of arms." 

The Court ordered the jury to be locked up and the pris- 
oners were again taken back to Newgate. On the road out 
of the court-house Penn exclaimed to the jury, — 

" The agreement of twelve men is a verdict in the law. 
The verdict has been given and I require that it shall be 
recorded by the clerk, as he will answer at his peril. K the 
jury bring in another verdict, contrary to that which they 
have reached, I affirm they are perjured men." 

Then, turning to his jurors, "You are Englishmen. 
Mind your privileges. Give not away your rights." 

Two of the jury pleaded that they were sick. The Lord 
Mayor said " You are just as strong as any of them. Hold 
your principles — and starve. 

" The Recorder. The court is resolved to have a verdict." 

The whole jury exclaimed "We are agreed; we are 
agreed ; we are agreed I 

" The Court We will not take that verdict." 

They were again locked up. 

Next morning, being Sunday, the court was crowded as 
before to see the prisoners and hear the verdict. At seven 
o'clock the names of the jury were called over and each 
man answered his name and the clerk inquired if they were 
agreed. They replied that they were. 

" Clerh Guilty or not guilty. 

" Foreman. William Penn is guilty of speaking in Grace- 
church Street. 

" Lord Mayor. To an unlawful assembly ? 

" Bushel. No, my Lord. We give no other verdict than 
we have given before. 

" Lord Mayor. You are a factious fellow ; I will take a 
course with you. 
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" Alderman Bloodioorthy. I knew the foreman would not 
yield. 

'^ BicsheL Sir Thomas, I have done according to my 
conscience. 

" Lord Mayor. That conscience of yours would cut my 
throat. 

" Bushel. No, my lord, it never shall. 

" Lord Mayor. I will cut yours just as soon as I can. 

" Recorder. I will have a positive verdict or else you shall 
starve. 

''Penn. I desire to ask the Eecorder a question. Do 
you allow the verdict given an acquittal of "William Mead ? 

''Recorder. It cannot be a verdict because you are in- 
dicted for conspiracy — and one being found not guilty and 
not the other, it is no verdict. 

" Penn. If not guilty be no verdict, then you make of 
the jury and of the great charter a mere nose of wax. 

" Mead. How ! Is 'not guilty' no verdict ? 

" Recorder. ls"o, it is no verdict. 

" Penn. I affirm that the consent of the jury is a verdict 
in law, and if William Mead be not guilty it follows that I 
am clear, since you have indicted us for conspiracy and I 
could not possibly conspire alone." 

Another scene of confusion ensued. The jury were again 
sent from the room, and again returned with the same ver- 
dict, " Guilty of speaking in Gracechurch Street." 

The Lord Mayor then exclaimed to the Jury: ''Have 
you no more wit than to be led by such a pitiful fellow as 
the foreman ? I will slit his nose." (Slitting of noses was a 
common method of disfigurement in those days, and many 
of the old portraits of the public men indicate it.) 

" Penn. It is intolerable that my jury should be thus 
menaced. Is this according to fundamental law? What 
hope is there of having justice done when juries are threat- 
ended and their verdicts rejected ? 

"Recorder. My lord, you must take a course with the 
fellow. 
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" Lo7'd Mayor. Stop that fellow's mouth. Bring fetters. 
Stake him to the ground. 

" Penn. Do your will. I do not care for your fetters. 

" Juror. We ought not be sent out again. We have all 
agreed and set our hands to the verdict. 

''Recorder. Your verdict is not accepted. You play with 
the court. I say you shall go out again and bring in another 
verdict, and starve, and I w^ill have you carted about the 
streets as in Edward Ill's time. 

''Lord Mayor. Take them up to their room. 

"Officer. My lord, they will not go." 

The Bench then commanded the Sherift' to use force to 
compel them to retire, and the jury were deliberately forced 
by an overwhelming physical exertion back to their room, 
and, although they had been thirty hours without food, 
water, fire or tobacco, they were again locked up and 
endured the agony of another night of fever and thirst. 
Some wavered and wandered in their thoughts. Some 
wished to give way, but Bushel and Hammond stood firm. 
On the following morning at sunrise the prisoners w^ere again 
placed at the bar and the jury were sent for. Silence was 
commanded and the Clerk again put the question '^Are 
you agreed upon your verdict ? 

"Foreman. We are. 

" Clerk. Look on the prisoner. What say you ? Is Wil- 
liam Penn guilty of the matter whereof he stands indicted 
in manner and form or not guilty ? 

"Foreman. The verdict is in writing. 

" Clerk. I will read it. 

"Recorder. No, it is no verdict. The court will not ac- 
cept it. 

"Foreman. If you will not accept the paper I desire to 
have the paper back again. 

" Coivrt. The paper was no verdict and no advantage shall 
be taken of you for having written it. We will take it 
orally. 

" Clerk. How say you ? Is William Penn guilty or not 
guilty ? 
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''Foreman. Not guilty," 

The jury was then polled and every man answered " Not 
guilty." The case, however, did not end here. The court 
immediately fined the jurors for contempt, and in default of 
payment committed them to Newgate. Penn being acquitted, 
demanded that he be freed. 

" The Lord Mayor. No, you are in contempt of court, for 
having come in with your hat on, and I fined you and the 
fine has not yet been paid. 

"Penn. I ask if it be according to the fundamental laws 
of England that any Englishman should be fined except by 
the judgment of his peers. The 29th chapter of the Great 
Charter of England says no free man ought to be amerced 
except by the oath of good and lawful men of the vicinage. 

''Recorder. Take him away. Put him out of the court. 

"Penn. I can never urge the fundamental laws of Eng- 
land but you cry out 'Take him away; take him away.' But 
this is no wonder since the spirit of the Spanish Inquisition 
sits in your heart." 

The prisoners and the jurors all stubbornly refused to pay 
their fines. Penn wrote daily letters to his father. The 
jurors remained firm, and then Penn made a suggestion 
that the foreman and his fellow jurors should bring an 
action against the Judges for unjust imprisonment, and the 
action was accordingly brought against the Lord Mayor, the 
Sheriff* and the Recorder. The jurors being still confined 
to court, a writ of habeas corpus was issued to the governor 
of the jail to bring up their persons, and the case was argued 
by Newdegate, Waller and Broome, as counsel for the 
prisoners, and by Scrogg, afterwards the infamous Chief 
Justice, for the King. What took place is reported in 
Vaughan's Reports, pages 135 to 138. 

The decision of Lord Chief Justice Vaughan is a splendid 
exposition of the rights of jurors and it gave judgment in 
favor of the jurors. They were consequently ordered to be 
set at liberty in open court. Ten of the other eleven judges 
agreed in the judgment given by Sir John Vaughan, the 
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Chief Baron abstaining from giving an opinion as he had 
not been present at the time of the argument. The reason, 
concisely stated by the Lord Chief Justice, was because the 
jury could not be coerced into their view of the facts ; that 
the facts were solely for them, and questions of law alone 
for the court; and, moreover, because the jury might know 
of their own knowledge facts unknown to the Court. 

The importance of this extraordinary trial can scarcely 
be overestimated, inasmuch as a stand had been taken once 
for all upon the ancient liberties of Englishmen, and it 
established the rights of juries as a power to check the 
encroachments of an unjust government. At the present 
day we can distinctly realize the service rendered to posterity 
by this noble defense, and it is not exaggeration to say that 
this trial of Penn, followed by the trial of Bushel, infused 
new life into the institution of the jury. In the meantime, 
Admiral Penn, finding that neither his son nor Mead w^ould 
pay the fine, and that the jurors were too poor, sent and by 
secret hand paid the fines himself, and thus discharged them 
from Newgate. 

William Penn expressed his political philosophy in a very 
concise form in the preface to his frame of Government of 
Pennsylvania, prepared in 1682 : he wrote " I know what 
is said by the several admirers of monarchy, aristocracy and 
democracy, which are the rule of^one, a few, and many, and 
are the three common ideas of government, when men dis- 
course on the subject. But I chuse to solve the controversy 
with this small distinction, and it belongs to all three : Any 
government is free to the people under it (whatever be the 
frame) where the laws rule, and the people are a party to 
those laws, and more than this is tyranny, oligarchy, or con- 
fusion. Governments like clocks go from the motion men 
give them ; and as governments are made and moved by 
men, so by them they are ruined too. Wherefore govern- 
ments rather depend upon men, than men upon govern- 
ments. Let men be good, and the government cannot be 
bad; if it be ill they will cure it. But if men be bad, let 
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the government be never so good, they will endeavor to 
warp and spoil it to their turn." 

The great end of all government he declared to be " to 
support power in reverence with the people, and to secure 
the people from the abuse of power ; that they may be free 
by their just obedience and the magistrates honorable, for 
their just administration : for liberty without obedience is 
confusion, and obedience without liberty is slavery." 

In carrying out these general principles, he was practical, 
wise and far seeing. In the concessions agreed upon by 
him and the adventurers or purchasers he introduced many 
provisions intended to promote the growth and development 
of his province, in all of which we can readily discern the 
germs of much of our present, as well as proposed legis- 
lation. Thus by the 10th Concession it is provided " That 
every man shall be bound to plant, or man, so much of his 
share of land as shall be set out and surveyed, within three 
years after it is so set out and surveyed, or else it shall be 
lawful for new comers to be settled thereupon, paying to 
them their survey money, and they go up higher for their 
shares." In the 18th Concession he provided that " In clear- 
ing the ground, care be taken to leave one acre of trees for 
every five acres cleared, especially to preserve oak and mul- 
berries, for silk and shipping." 

Here was a wise forecast of our forestry laws, as well as a 
recognition of the importance of the silk and shipping in- 
dustries. 

In the 11th Concession he anticipated our present laws 
now sought to be amended, relating to scales, weights and 
measures, for he provided that " There shall be no buying 
and selling, be it mth an Indian, or one among another, of 
any goods to be exported, but what shall be performed in 
public market, when such places shall be set apart or 
erected, where they shall pass the public stamp or mark. 
K bad ware and prized as good, or deceitful in proportion, 
of weight, to forfeit the value, as of good and full weight 
and proportion, to the public treasury of this province. 
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whether it be the merchandize of the Indian, or that of the 
planters." 

In the 12th Concession he anticipated the spirit of our 
pure food legislation by providing '^And forasmuch, as it is 
usual with the planters to overreach the poor natives of the 
country in trade, by goods not being good of the kind, or 
debased with mixtures with which they are sensibly ag- 
grieved, it is agreed, whatever is sold to the Indians, in 
consideration of their furs, shall be sold in the market place, 
and there suffer the test, whether good or bad ; if good, to 
pass ; if not good, not to be sold for good, that the natives 
may not be abused, nor provoked." 

In the 13th Concession he provided against wrongs 
sought to be perpetrated upon the Indians, and for an 
adjustment by a mixed tribunal, consisting of six planters 
and six natives, so that natives and planters might live in 
friendly intercourse, preventing all occasions of heart-burn- 
ings and mischief, " That no man shall, by any ways or 
means, in word or deed, affront or wrong any Indian," he 
incurring the same penalty of the law as if he had com- 
mitted it against his fellow planter, and if any Indian shall 
abuse in word or deed any planter, the planter should not 
be his own judge upon the Indian, but make his complaint 
to the Governor of the Province, or deputy, or some inferior 
magistrate, so that justice might be done between the white 
and the red man. 

In the framework of his government, consisting of the 
laws agreed upon in England, he provided for the freedom 
and purity of elections by declaring, in the third paragraph, 
that all elections of members or representatives of the people 
and freemen of the province to serve in the provincial 
council or general assembly should be free and voluntary, 
and that any elector receiving any reward or gift in meat, 
drink, monies, or otherwise, should forfeit his franchise, and 
that any person who should directly or indirectly give 
promise or bestow any such reward to be elected, should for- 
feit his election and be incapable to serve. The Provincial 
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Council and the general assembly to be the judges of the 
regularity or irregularity of the elections of their own re- 
spective members. In this we see the great features of our 
present legislation relating to the subject. 

He anticipated the doctrine of no taxation without repre- 
sentation, by providing, in the fourth paragraph, that no 
money or goods should be raised upon or paid by any of 
the people of the province, by way of public tax, custom or 
contribution, but by a law for that purpose made ; and who- 
ever should levy, collect or pay any money or goods con- 
trary thereto, should be held a public enemy to the province 
and a betrayer of the liberties of the people. 

He declared that all courts should be open and that 
justice should neither be sold, denied nor delayed. That in 
all courts, all persons of all persuasions might freely appear 
in their own way and according to their own manner, and 
there personally plead their own cause themselves; or if 
unable, by their friend. This clearly gave the right to 
counsel and was suggested by his own trying personal 
experience. Under the seventh section he simplified all 
pleadings, processes and records in court by declaring that 
they should be short and in English, and in an ordinary 
and plain character, so that they might be understood and 
justice speedily administered. He established the right to 
trial by jury by declaring that all trials should be by twelve 
men, as near as may be, peers and equals, and of the neigh- 
borhood, and that the twelve men '* shall have the final 
judgment." 

In the ninth paragraph he declared that fees in all cases 
should be moderate and settled by the provincial council, 
and that a table thereof should be hung up in every respective 
court, and that any one convicted of taking more should be 
made to pay two-fold and be dismissed from his employ- 
ment. 

In the tenth section he converted all prisons into work- 
houses for felons, vagrants and loose and idle persons, and 
established one in every county. He made all prisoners 
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bailable by sufficient sureties, except for capital oftences, 
where the proof was evident or the presumption great. He 
gave double damages against the informer or prosecutor to 
all persons wrongfully imprisoned or prosecuted at law. 
He declared that all persons should be free as to fees, food 
and lodging. In the fourteenth section he subjected all 
lands and goods to the payment of debts except where there 
was legal issue, and then all the goods and one-half of the 
land only. In doing this he anticipated statutes passed in 
England in the reign of George the III and William the 
IV. He also anticipated the spirit of our statute of wills by 
declaring that all wills in writing, attested by two witnesses, 
should be of the same force as to lands as other conveyances, 
being legally proved within forty days, either within or 
without the province. 

He established a registry for births, marriages, burials, 
wills and letters of administration, distinct from all other 
registers. In doing this he accomplished a result which 
England had in vain attempted to establish by statute, and 
recognizing the importance of a registry of conveyances he 
provided for the enrollment and registry of conveyances of 
land, enacting it into a provision in the great law passed at 
Chester immediately after his landing and this law, though 
variously modified, has continued to the present time. 

Judge Sergeant in liis book upon the land law^ of Penn- 
sylvania, declares " On this stock our system of convey- 
ancing is grafted; for it will be found it was chiefly in order 
to promote the registry of conveyances, that a peculiar 
efficacy was given to them by the act of assembly of 1715, 
which constitutes the foundation of our present system of 
conveyancing." By the 28th section he provided that all 
children within the province, of the age of twelve years, 
should be taught some useful trade or skill to the end that 
none might be idle; that the poor might work to live and 
the rich, if they became poor, might not want. He pro- 
vided for the liberty of conscience by declaring " No man 
shall be molested or prejudiced for their religious persuasion. 
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or be compelled to frequent or maintain any religious worship 
or ministry contrary to his mind, but shall fully and freely 
enjoy his Christian liberty in all respects without molesta- 
tion or interruption/' 

He laid the foundation for the public schools by declaring 
that the governor and provincial council shall erect an order 
of public schools, and encourage and reward the authors of 
useful sciences and laudable inventions in the said provinces. 
In the 30th section he declared " That all scandalous and 
malicious reporters, backbiters, defamers and spreaders of 
false news, whether against Magistrates or private persons, 
shall be accordingly severely punished, as enemies to the 
peace and concord of this province." 

He severed Church from State, secured the rights of con- 
science, wedded religious liberty to civil security ; encour- 
aged immigration; armed the citizens with the ballot ; con- 
verted prisons into workhouses ; abolished the infamy of 
jailers' fees; punished perjury and extortion; destroyed mul- 
tiplicity of suits; overturned the inequalities of primogeni- 
ture ; suppressed piracy, assailed vice ; stripped the criminal 
law of ferocious punishment; encouraged literature; re- 
warded science, and thus strove to secure the peace, purity 
and happiness of his people. 

In all these provisions we recognize the great features of 
our State jurisprudence, and on critically comparing them 
with the condition of the law that then prevailed in Eng- 
land and with all that has been since accomplished by 
Howard, Eomilly, Brougham, Peel and Gladstone, we are 
astounded at the extent and boldness of his innovations. 

To sum up the main incidents in his career it is seen that 
his preparation for his crowning work had been ample and 
peculiar. He was the son of an English Admiral, illustrious 
and successful in the days when the English admirals 
triumphed over the greatest of the Dutch. He went to 
Christ Church College, Oxford, at the age of 16, and there 
met John Locke, the great philosopher. Two years later, 
because of his religious views, he was expelled from College 
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and in consequence was turned out of doors by his father, 
travelled in France and in Italy, fought with a desperado in 
the streets of Paris, and was skillful enough in fencing to 
strike his opponent's sword from his hands, but he chival- 
rously declined to stab to death his disarmed enemy as he 
had a right to do under the code. He studied theology 
under Moses Amyrault, a famous divine of the time, at the 
Protestant College at Saumur. He subsequently studied 
law at Lincoln's Inn. He read with attention Lord Coke 
and Magna Charta, and made each word of gold his own. 
He kindled at the protest of the Barons at Runnymede, and 
breathed a similar spirit of defiance. He had scanned the 
whole fabric of social freedom and pen in hand, had traced 
to their fountains the liberties of Englishmen. In his own 
person he had felt the fierce grasp of arbitrary power, and 
suftered the horrors of the dock and the jail. The inner 
light had dispersed the darkness of his cell, and his soul had 
expanded beneath the ministry of Fox. He had divined 
the truth that about the person and the mind of man there 
is something too sacred for even the anointed fingers of a 
Iving to touch. He had seen the flames curl about Eliza- 
beth Gaunt and had gazed on the mutilated limbs of Henry 
Cornish at Cheapside. He had debated the loftiest proposi- 
tions of government with Algernon Sydney; he had talked 
with John Milton of Pym and Hamden, and dreamed with 
Sir Thomas More and Harrington of the ideal state. He 
had seen at Whitehall the pleasure barks of Charles II 
launched upon the tears of his subjects. He had witnessed 
with disgust the exaltation ot vice and the despair of virtue, 
and marked the coarse and cruel contrast between the 
features of royalty and his own unrealized democracy. His 
mind was a battleground. The superstition of the past and 
the iron tyranny of the present met the hopes of the future 
and convulsed his soul as by the shock of arms. The result 
was a paradox. A friend of the people, he was the favorite 
of Kings ; a man of peace, yet the apostle of progress ; an 
advocate of toleration, yet the champion of aggressive re- 
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form; an angel of mercy, yet a bolt of destruction; the herald 
of the things to be, the executioner of the things that are. 
With such singular characteristics, trained in such schools, 
and not without experience in the work of colonization, 
endowed by nature with an intellect bold and commanding, 
and a heart gentle and benevolent, sustained by an unfalter- 
ing trust in God, holding the charter of a matchless Pro- 
vince, he resolved, in the prime of vigorous manhood, to 
follow the Pilgrims across the sea, and build a great gov- 
ernment of the people, founded upon mercy and justice, 
walled in by truth, peace, love and plenty, crowned by 
virtue, liberty and independence, the refuge and abiding 
place of persecuted man. 

We are told by Plutarch that Lycurgus, charmed with 
the beauty and greatness of his political establishment, ex- 
acted an oath from the Spartan people never to alter it un- 
til his return from Delphi, and then departed never to re- 
turn, and thus secured the inviolability of his laws. Though 
William Penn demanded no such pledge, and doubtless had 
no such expectations of devotion, though since his death 
the world has been shaken by successive revolutions, yet 
the great principles upon which he founded his free and 
happy Commonwealth are still living forces, unchanged in 
efficiency and usefulness, while the mode of their adminis- 
tration only has been shaped from time to time to meet the 
wants of a growing people. In the judgment of competent 
critics, Penn ranks among those founders of States who, by 
the wisdom and liberality and beneficence of their laws, are 
justly entitled to the admiration and gratitude of mankind. 
It was Penn's good fortune to be practical and successful. 
Locke failed, but he triumphed; Harrington dreamed, but 
he acted; Sydney died upon the scafl:bld for his unpublished 
opinions, but Penn lived to see his plans in peaceful oper- 
ation. 

To the enraptured gaze of Scipio there was revealed a 
place in heaven assigned to all those who have preserved 
their country or increased her glory, where an eternity of 
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happiness is theirs, '^ For there is nothing more acceptable 
to God, who rules this world and directs the affairs of men, 
than those councils and assemblies bound together by laws 
which are termed states; the founders and preservers of these 
come from heaven and thither do they return." 



